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Opi ni on by Chapran, Adm nistrative Trademark Judge:
Pol ynmerics, Inc. has filed an intent-to-use application
to register the mark TEENIE BEANIES for “dolls and doll
clothing.”
Ty, Inc. has opposed the application, alleging (in nine
numbered paragraphs) that since November 1993 it has
continuously marketed and sold plush animal toys under the

marks BEANIE BABIES and THE BEANIE BABIES COLLECTION; that

these products have been advertised and promoted extensively
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by retailers and authorized dealers; that in spring 1996
opposer and MDonal d’s Corporation began di scussions
regarding a joint pronotion, resulting in an agreenent dated
November 1996 whereby McDonald’s Corporation was permitted
to have miniaturized toy versions of ten of opposer’'s BEANIE
BABIES designs manufactured for inclusion with McDonald’s
meals; that the two companies would promote these ten plush
toys under the mark TEENIE BEANIE BABIES, with the promotion
scheduled to begin in April, May, June 1997; that the mark
TEENIE BEANIE BABIES would belong to opposer, and the use
thereof would inure to opposer’s benefit; and that
applicant’'s mark, if used on its goods, would so resemble
opposer’s previously used marks for plush animal toys and
miniaturized versions of plush toys, as to be likely to
cause confusion, mistake or deception.
Applicant admitted that it filed the involved
application and that it has made no use of the mark, but
otherwise denied the allegations of the notice of
opposition.
The record before this Board consists only of the

pleadings, ! and the file of the involved application.

! Statenents made in pleadi ngs cannot be considered as evi dence
on behal f of the party making them such statenments nust be
establ i shed by conpetent evidence during the tinme for taking
testimony. See Kellogg Co. v. Pack’Em Enterprises Inc., 14

USPQ2d 1545 (TTAB 1990), affd , 951 F.2d 330, 21 USPQR2d 1142
(Fed. Cir. 1991); and Tinmes Mrror Mugazines, Inc. v. Sutcliff,
205 USPQ 656 (TTAB 1979). See also, TBMP §706.01.

2 See Trademark Rule 2.122(b).
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Nei t her opposer nor applicant submitted any testinony or
of fered any ot her evidence.

Only opposer filed a brief.® An oral hearing was not
requested by either party.

Qpposer bears the burden of proof in this case, and
nmust establish its claimby a preponderance of the evidence.
See Cerveceria Centroanericana, S.A v. Cerveceria India
Inc., 892 F.2d 1021, 13 USPQ2d 1307 (Fed. G r. 1989).
| nasnuch as opposer submtted no evidence or testinony at
all, opposer’s claim must fail for lack of proof.

Opposer’s argument in its brief (p. 2) that there is no
ISsue as to priority is incorrect. Opposer must either
establish priority through testimony, or submit proper
status and title copies of its registrations 4 pursuant to
Trademark Rule 2.122(d) ® so that the issue of priority does
not arise. See King Candy Company v. Eunice King’s Kitchen,

Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974).

Opposer argues in its brief (p. 3), unsupported by

citation to any statute, rule, judicial case or any other

% Factual statements made in a party’s brief on the case can be
given no consideration unless they are supported by evidence
properly introduced at trial. See BL Cars Ltd. v. Puma Industria
de Veiculos S/A, 221 USPQ 1018 (TTAB 1983); and Abbott
Laboratories v. TAC Industries, Inc., 217 USPQ 819 (TTAB 1981).
See also, TBMP §706.02 .

4 Opposer did not plead ownership of any registrations.

®> Opposer attached photocopies of two registrations to its brief

on the case (for the marks BEANIE BABIES and THE BEANIE BABIES
COLLECTION, both for plush toys). These copies are (1) untimely
and (2) not status and title copies prepared by this Office.
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authority, that applicant’s answers to opposer’s first six
paragraphs of the notice of opposition should be deemed
admissions because opposer’s allegations are not denied and
applicant did not state that it was without knowledge or
information sufficient to form a belief as to the truth of

each allegation. Applicant’s answers to the six involved
paragraphs read as follows: “The Applicant is not fully
informed of the allegations of Paragraph ___ (1-6), and,
therefore, leave the Opposer to prove the same.”

Pleadings are to be construed so as to do substantial
justice; and there are no technical forms for pleading. See
Fed. R. Civ. P. 8(b), (e) and (f).

Rather, a pleading formulation which approximates the
text of Fed. R. Civ. P. 8(b) will be effective as a denial
so long as it is comprehensible and the pleader’s intent can
be readily understood. See 5 Wright & Miller, Federal

Practice and Procedure: Civil 2d 88 1261 and 1262 (2nd ed.

1990). Under the aforementioned standard, applicant denied
the involved allegations, and clearly and specifically left
opposer to its proof.

Finally, opposer argues (p. 3) that applicant did not
respond to the requests for admission which opposer served

on applicant  °, thus rendering the requests deemed admitted

® Opposer refers to its requests for admi ssion Nos. 1-5 in the
body of its brief (p. 7), and it refers to its requests for
adm ssion Nos. 6-10 in the conclusion of its brief (p. 11).
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pursuant to Fed. R Cv. P. 36(a). However, opposer did not
submt a tinely notice of reliance on the involved requests
for adm ssion, and therefore, they are not of record. See
Trademark Rule 2.120(j)(3)(i). (Each of the cases cited by
opposer invol ved situations where evidence was properly nmade
of record in the case.)

I nasmuch as this record includes no testinony or any
other evidence, opposer’s specific arguments regarding the
issue of likelihood of confusion are to no avail.

Decision: The opposition is dismissed.

R. L. Simms

C. E. Walters

B. A. Chapman
Administrative Trademark
Judges, Trademark Trial and
Appeal Board



